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Menor andum of Deci Si on

Pendi ng before ne is Kenneth Ray’s notion seeking an order
i nposi ng sanctions agai nst his forner spouse for violation of
this court’s discharge order. For the reasons set forth bel ow, |
w Il inpose conpensatory sanctions, in the formof counsel fees
and costs, against M. Ray’'s forner spouse, Rachel Ray, and her
attorney, Panela Anmes, Esg.?

Backqgr ound

Kenneth Ray and Rachel Ray were divorced on March 27, 1997.
The state court divorce judgnent ordered the Rays to abide by the
ternms of their property settlenent agreenent dated February 5,
1997, and to hold each other harm ess fromthe debts each had

assuned in that pact.

! The facts are not in dispute. This nmenorandumsets forth
nmy | egal conclusions in accordance with Fed. R Bankr. P. 7052 and
Fed. R Cv. P. 52

Unl ess otherwise indicated, all references to statutory
sections are to the Bankruptcy Reform Act of 1978, as anended,
(“Bankruptcy Code” or “Code”), 11 U S.C. § 101, et seq.



The property settl enent agreenent provided that Kenneth was

to assune and hold Rachel harmless from inter alia, obligations

on a Greenwood Trust Discover Card, a Household Credit Services
Visa card, and a Taconnet Federal Credit Union credit card.?

Kenneth filed a voluntary petition for relief under Chapter
7 on March 3, 2000. Rachel Ray was listed as a creditor. She
recei ved the notice of case commencenent issued by the bankruptcy
court clerk.

Acting pro se, Rachel filed a tinely conplaint to determ ne
the dischargeability of certain of Kenneth' s obligations to her
under the divorce judgnent. More particularly, she urged that
Kennet h shoul d not be discharged fromhis obligations to her in
connection with the Di scover card, the Visa card, and the
Taconnet F.C. U credit card. The issues were joined, discovery
ensued, and the matter was set for trial.

On June 19, 2000, with the dischargeability proceeding
pendi ng, Kenneth received his Chapter 7 discharge. The discharge
order included the usual exception for “[d]ebts that the
bankruptcy court specifically has decided or will decide in this

bankruptcy case are not di scharged

2 “I't is further ordered and adjudged that the Plaintiff
[ Rachel Ray] and Def endant [ Kenneth Ray] shall assune the debts and
other obligations associated with the real property all as set
forth respectively in the property settlenent . . ., and filed in
the within captioned matter, and each party is ordered to hold the
ot her harm ess fromthe debts they have personally assuned in said
property settlenent agreenent.”



Not wi t hst andi ng Kenneth’s bankruptcy filing and the pendi ng,
yet -t 0o- be-deci ded i ssue whether his obligations to Rachel would
escape di scharge, Rachel, through counsel, filed a “Mdtion for
Contenpt,” dated August 21, 2000, in the Maine District Court,
District Twelve, D vision of Sonerset. The notion asked that
Kenneth be found in contenpt for “willfully failing or refusing
to obey” the state court divorce judgnent with regard to
“responsibility for debts.”® Mre particularly, it stated:

Kenneth Ray has filed for a discharge in bankruptcy

(Case no. 00-10287) of the Visa debt of $8,900.00, the

Di scover card debt of $4,500.00, and the Taconnet

Credit Union debt of $3,500.00 which he was ordered to

be responsible for and hold ne harnm ess under section

6(c), 6(d), and 6(e) of my divorce judgnent and

i ncorporated settlenent agreenent. The creditors are

pursuing ne to pay the debts that he was ordered to pay

and Kenneth Ray refuses to hold ne harnl ess.*
For undi scl osed reasons, the August 21, 2000, notion was not
prosecuted i medi ately.

Rachel Ray’ s adversary conpl aint proceeded to trial on
Decenber 7, 2000. She appeared, w thout counsel, and nade no
meani ngf ul show ng why Kenneth’s divorce-based obligations to

hold her harnless in connection with the credit card accounts

shoul d be excepted from di scharge under either § 523(a)(5)° or

3 Motion for contenpt at para. 2.
4 Motion for contenpt at para. 3.
° Section 523(a)(5) provides:

(a) A discharge under section 727, 1141, 1228(a) 1228(b), or
1328(b) of this title does not di scharge an individual debtor from
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§ 523(a)(15).° Final judgnent entered in Kenneth’'s favor on

any debt --

(5) to a spouse, fornmer spouse, or child of the debtor, for
al i nrony to, maintenance for, or support of such spouse or child,
in connection with a separation agreenent, divorce decree or

ot her order of a court of record, determ nation nmade in
accordance with State or territorial |aw by a governnmental unit,

or property settlenment agreenent, but not to the extent that --

(A) such debt is assigned to another entity, voluntarily, by
operation of law, or otherw se (other than debts assigned
pursuant to section 408(a)(3) of the Social Security Act, or
any such debt which has been assigned to the Federal
Governnment or to a State or any political subdivision of
such State); or

(B) such debt includes a liability designated as alinony,
mai nt enance, or support, unless such liability is actually
in the nature of alinony, maintenance, or support|.]

For an outline of the substantive content and procedural
operation of 8§ 523(a)(5), see Brasslett v. Brasslett (In re
Brasslett), 233 B.R 177, 188-89 (Bankr. D. Me. 1999); Marquis v.
Marquis (In re Marquis), 203 B.R 844, 847-49 (Bankr. D. Me.
1997); Dressler v. Dressler (In re Dressler), 194 B.R 290, 295-
99 (Bankr. D.R 1. 1996).

6 Section 523(a)(15) provides:

(a) A discharge under section 727, 1141, 1228(a) 1228(b), or
1328(b) of this title does not di scharge an individual debtor from
any debt -

(15) not of the kind specified in paragraph (5) that is
incurred by the debtor in the course of a divorce or separation
or in connection with a separation agreenent, divorce decree or
ot her order of a court of record, a determ nation made in
accordance with State or territorial |aw by a governnental unit
unl ess --

(A) the debtor does not have the ability to pay such debt
fromincone or property of the debtor not reasonably
necessary to be expended for the nmai ntenance or support of
the debtor or a dependent of the debtor and, if the debtor
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Decenber 12, 2000.

On January 10, 2001, Attorney Anes filed an anendnent to the
(still pending) state court notion for contenpt on Rachel’s
behal f. It stated:

| filed an adversarial proceeding in the Bankruptcy
Court, a copy of which is attached as Exhibit 1, to
contest the dischargability [sic] of the Visa card
debt, Discover card debt, and the Taconnet Credit Union
debt. Said adversarial action was denied by Judge
James B. Haines of the U S. Bankruptcy Court on
Decenber 12, 2000. Therefore, Kenneth M Ray has been
di scharged in Bankruptcy Court for the Visa card debt,
the Di scover card debt and the Taconnet Credit Union
debt. There are no further proceedi ngs pendi ng before
t he Bankruptcy Court. | have also had a judgnent, a
copy of which is attached as Exhibit 2, entered against
me by Tacconet [sic] Federal Credit Union in the anmount
of $2000.00 and $69.83 in costs. The judgnment was
entered on August 11, 2000 and have subsequently been
ordered pursuant to a disclosure hearing order, a copy
of which is attached as Exhibit 3 dated Decenber 13,
2000, to pay the judgnment of Tacconet [sic] Credit

Uni on judgnment [sic] at a rate of $50.00 per nonth

begi nni ng January 5, 2001.

VWherefore, | ask this Honorable Court to amend ny
original Mdtion for Contenpt to add the above

provi sions and to schedule a hearing on ny Mdtion with
a court date and order that a contenpt subpoena be
served on the other party, and such other relief as I

is engaged in a business, for the paynent of expenditures
necessary for the continuation, preservation, and operation
of such busi ness; or

(B) discharging such debt would result in a benefit to the
debtor that outweighs the detrinmental consequences to a
spouse, forner spouse, or child of the debtor[.]

For a discussion of 8 523(a)(15)’'s substantive content and
procedural operation, see In re Brasslett, 233 B.R at 182-87.
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asked for in nmy original Mdtion for Contenpt.’

On January 17, 2001, the state court authorized issuance of
a subpoena requiring Kenneth to appear, testify, and produce
docunents relevant to the anended contenpt notion. Upon service
of the subpoena, Kenneth sought relief in this court on an
expedi ted basis. After a hearing, during which Rachel appeared
pro se and explained that Attorney Anes was representing her in
connection with the state court contenpt proceedings, | issued an
order enjoining Rachel, Attorney Ames, or others acting on
Rachel s behal f, from “taking any steps to enforce Kenneth Ray’s
now di scharged di vorce-rel ated obligations, including enforcenent
of any outstandi ng subpoenas requiring himto appear in state
court for proceedings related to those obligations.”® The order
set the matter for further hearings and commanded Rachel and
Attorney Anmes to appear. They appeared and were provided an
opportunity to supplenent the record, to argue, and to brief the
i ssues.

Di scussi on

1. Pr ocedur al Posture

Kenneth initiated proceedings to enforce 8 524's di scharge

injunction by a pleading styled “Mtion for Contenpt of Court.”®

! Amended Motion for Contenpt dated January 10, 2000.
8 Court Doc. No. 10.
° Court Doc. No. 7.



Qur circuit has nade it clear that an aggrieved debtor nmay
enforce the discharge injunction by invoking 8 105(a). Bessette

v. AVCO Fin. Servs., Inc., 230 F.3d 439, 444 (1 Cr. 2000)(no

need to determne if a private right of action nmay be inferred
from 8§ 524 because a “renedy is readily and expressly avail abl e
t hrough anot her section of the Bankruptcy Code, nanely
8§ 105(a)”). A contenpt proceeding is an appropriate vehicle by
whi ch a debtor aggrieved by violations of the discharge
i njunction may invoke § 105(a). 1d. at 445 (“It follows ... that
8 105 provides a bankruptcy court with statutory contenpt powers,
in addition to whatever inherent contenpt powers the court may
have.”). Pursuant to the bankruptcy court’s statutory contenpt
powers, it may inpose sanctions against an offending party.
1d. *

Nei t her Rachel nor Attorney Ames asserts that the form of

action initiated by Kenneth is inappropriate to the ends he seeks

10 The court observed that:

[I]t is clear ... that a bankruptcy court is authorized
to invoke 8 105 to enforce the discharge injunction
i nposed by 8 524 and order daneges ... if the nerits so

require. Consistent with this determ nation, bankruptcy
courts across the country have appropriately used their
statutory contenpt power to order nonetary relief, inthe
form of actual danages, attorney fees, and punitive
danmages when creditors have engaged in conduct that
violates 8§ 524.... Therefore, we hold that 8§ 524 is
enforceabl e through § 105.

Bessette v. AVCO Fin. Servs., Inc., 230 F.3d at 445 (citations
omtted).




or that either of themis entitled to nore formal service of
process, notice, or hearing than was provided them here. Cf.
Fed. R Bankr. P. 9020(b)(setting forth notice and hearing
requi renents for proceedi ngs addressing contenpt commtted
out side the presence of the bankruptcy court).

2. Subst ance of the Ofense

Nei t her Rachel nor Attorney Ames disputes the facts
underlyi ng Kenneth’s assertion that prosecuting the anended
contenpt notion in state court, including securing issuance of a
subpoena to require his attendance at those proceedi ngs, violated
8§ 524. Rather, they contend that their post-discharge actions
escape this court’s scrutiny and sanction. Their position is
| ess than clear, but viewed in any light, it displays such a
fundanent al m sunderstandi ng of applicable |Iaw that coment is
required.

The substance of 8 524 is not at issue. Pertinently, it
provi des that a bankruptcy di scharge “operates as an injunction
agai nst the commencenent or continuation of an action, the
enpl oynent of process, or an act, to collect, recover or offset
any [debt discharged under § 727] as a personal liability of the
debtor, whether or not discharge of such debt is waived ...."

8§ 524(a)(2). Fairly summarized, 8 727(b) discharges an
i ndi vidual Chapter 7 debtor “fromall debts that arose before the

date of the order for relief under this chapter,” subject to the



exceptions set forth in § 523.

There is no doubt that Kenneth’s divorce-sourced obligations
to Rachel arose “before the order for relief” in his Chapter 7
bankruptcy case. The divorce judgnent predates his bankruptcy
filing by nearly three years. See 8§ 301 (voluntary bankruptcy
case is commenced by filing the petition; conmencenent of a
voluntary case constitutes “an order for relief ....”). Thus,
unl ess a § 523 di scharge exception applied, his obligations to
her under the divorce judgnent woul d be discharged. And the only
appl i cabl e exceptions for those obligations are found in
8§ 523(a)(5) and 8 523(a)(15). Rachel unsuccessfully litigated
bot h those exceptions in her adversary conplaint.?

Thus, Kenneth’s obligations to Rachel were discharged. Yet,

Attorney Anmes anended the state court contenpt notion, citing the

1 Rachel s conpl ai nt describes each of the accounts for
whi ch Kennet h was assigned responsibility in the divorce judgnent,
describes his “hold harm ess” undertaki ng under the judgment, and
asks that “the court determne the claimof the Plaintiff against
t he Def endant Kenneth M Ray, to be non-di schargeabl e pursuant to
11 US. C (523) [sic]” Conplaint, Adv. Pr. Doc. No. 3
(suppl enenting letter conplaint), dated June 16, 2000. The
pretrial order identified the adversary proceeding as “a
8 523(a)(5) & (a)(15) dischargeability action.”

O course, only Kenneth's obligations to hold Rachel harmnl ess
for the credit card debts were properly before the court on
Rachel s conplaint. The dischargeability of Kenneth' s obligations
to the credit card issuers thenselves is another matter entirely.
See In re Marquis, 203 B.R at 847 n.5 (recogni zing that a divorce
obligation to hold an ex-spouse harm ess froma debt creates an
obl i gati on between the debtor and the ex-spouse, separate and
distinct fromany obligation the debtor may owe to the creditor);
In re Dressler, 194 B.R at 304 (sane).
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result of the adversary proceeding as the reason why Kenneth

shoul d be held in contenpt for failing to satisfy those self-sane
obl i gati ons!*?

Attorney Anmes explains that she was aware of Kenneth’'s
bankruptcy filing and was aware of Rachel’s attenpt to have
Kenneth’ s divorce judgnent obligations to her decl ared non-

di schargeable. She clains she gave Rachel “little chance” of
success in the adversary action and deci ded, instead, that there
was a “better chance” of prevailing in state court after the
bankruptcy court trial. That the result of that trial

extingui shed Kenneth’s liabilities to Rachel did not deter her.

Attorney Anes’ s explanation for seeking to have Kenneth held
in contenpt for failing to pay obligations discharged in
bankruptcy is opaque. Having heard her present it, at length, in
open court, it remains unclear.

In the end, there are but three possible explanations: (1)
Attorney Anmes did not understand what was |litigated in the
adversary action; (2) Attorney Anes concluded that Kenneth’'s hold
harm ess obligations to Rachel were immune fromthe possibility
of bankruptcy discharge; or (3) Attorney Ames chose to ignore the
| egal inport of Kenneth’s bankruptcy discharge. As to the first

possibility, a five-mnute review of the adversary proceedi ng

12 See text at n.7, supra. The anended contenpt notion
expressly acknow edges the adversary proceeding’ s result.
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file woul d have set her right.*® The second is a conclusion that
could only be born of fantasy, coupled wth indifference to the
Bankruptcy Code’s content.'* As to the third, | have no evidence

before ne that Attorney Anes’s actions were calculatedly, as

opposed to ignorantly, unlawful.

The upshot is that, acting on counsel’s advice, Rachel has
| anded in hot water. Prosecuting her anended contenpt notion was
an unqualified, inexcusable violation of 8§ 524's di scharge
injunction. Kenneth is entitled to relief, and under First
Circuit law that relief may include damages, punitive damages,
and attorney’'s fees. Kenneth, however, seeks only the counsel
fees he incurred in securing the peace to which his discharge and
t he adversary proceeding judgnent entitled him H's counsel’s
unchal | enged (and objectively reasonable) affidavit and
item zation of fees establishes those fees and costs as
$564. 53. 1°

Concl usi on

13 G ven the fact that Attorney Anes set out to enforce an
obligation she knew had been brought before this court on her
client’s conplaint, failure to review the file would be
i nexplicabl e.

14 The pertinent Code sections have been summari zed above.
Moreover, § 523(a)(5) and 8 523(a)(15) each expressly treat
obllgatlons crated by “a separation agreenent di vorce decree, or
ot her order of a court of record ....

15 Happily for Rachel and Attorney Ames, Kenneth's attorney
acted pronptly to nip their actions in the bud, before nore
substanti al danmages cl ai ns coul d accrue.
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Accordingly, pursuant to 8 524 and 8§ 105(a), Rachel Ray will
be ordered to pay to Kenneth Ray the total sum of $564.53.
Because | conclude that Rachel’s violation of the discharge
i njunction was occasi oned exclusively on account of erroneous
advi ce provided by Attorney Anes, | wll further order that
Attorney Anmes indemify Rachel Ray and hold her harm ess from
this obligation or, alternatively, pay the sumof $564.53 to
Kenneth Ray directly.?®

A separate order will enter forthwth.

Dat e Janmes B. Haines, Jr.
U. S. Bankruptcy Judge

16 Thi s opinion, although breaking no new ground, wll be
published in an effort to set right m sconceptions Attorney Anes
represented to be widely-held within the famly |aw bar.
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